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Abstract

This thesis seeks to examine aspects of international treaties, with a
particular focus on the mechanism the State of Palestine has used to
accede to these treaties. It tracks stages of concluding treaties on both
an international and a domestic level. The thesis attempts to identify
the position of the Palestinian legal system towards the relationship
between international and domestic laws. Making clear this
relationship helps determine the status of international treaties under

the Palestinian law.

The thesis applies a descriptive, analytical and comparative
methodology. Using a descriptive approach, the thesis introduces the
mechanism for accession to international treaties by examining the
stages of concluding, and determining the legal status of, treaties
within the Palestinian legal system. An analytical approach deals with
national and international legal provisions and judicial applications.
This approach helps describe the mechanism of concluding treaties
and the legal value of the treaty in question within the domestic legal
system. A comparative approach addresses legal models from selected
countries to be informed by the method the laws of these countries
apply. It helps select the probable model for the Palestinian legal

system.

The thesis comprises an introduction and three Sections. Outlining the
concept of international treaties for the purposes of the thesis, the
introduction provides a review of the historical development of

Palestine’s accession to international treaties. Section 1 examines the



rights and obligations of the State of Palestine following its accession
to treaties. It presents the treaty process under International Law in
general and the application of this process in Palestine in particular.
Section 2 sheds light on the legal status of international treaties from
the perspective of International Law and judicial practice. It
investigates the position of comparative jurisprudence and
constitutional approaches to determine the position that is most
relevant to the Palestinian legal system. Finally, Section 3 discusses
the legal value of treaties within the Palestinian legal system by
presenting a set of arguments that can contribute to settling the debate

on the position of the Palestinian legal system in this context.

The thesis concludes that Palestine has employed three methods as a
practical expression of its ratification of international treaties:
signature, exchange of notices and accession. A domestic legal basis
does not underpin any of these methods, however. Palestine has not
published any international treaties, to which it acceded, in the
Palestinian Official Gazette, raising a question about how obligatory
these treaties are to the national judicial system. Particularly in the
absence of reservations on any treaties which Palestine acceded to, the
thesis concludes that in cases of contradictions between the provisions
of these treaties and domestic laws, the provisions of treaties are
applicable. Domestic legislation must be aligned with international
treaties. The Palestinian legal system does not explicitly adopt a
unilateral or bilateral jurisprudential approach, which interprets the
relationship between treaties and domestic laws if one contradicts

another. However, it seems that the Palestinian system is closer to the



bilateral system. Given that the Palestinian legal system does not
determine the legal value of international treaties, the thesis concludes
that there is a possibility of applying international treaties at the
national level as demonstrated in a number of legislation and judicial
decisions that give apriority to the treaties’ application vis-a-vis local

law.
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Application of the State of Palestine
for Admission to Membership in the United Nations

Excellency,

| have the profound honor, on behalf of the Palestinian people, to submit this application
_of the State of Palestine for admission to membership in the United Nations.

This application for membership is being submitted based on the Palestinian people’s
natural, legal and historic rights and based on United Nations General Assembly resolution 181
(1) of 29 November 1947 as well as the Declaration of Independence of the State of Palestine of
15 November 1988 and the acknowledgement by the General Assembly of this Declaration in
resolution 43/177 of 15 December 1988.

In this connection, the State of Palestine affirms its commitment to the achievement of a
just, lasting and comprehensive resolution of the Israeli-Palestinian conflict based on the vision
of two-States living side by side in peace and security, as endorsed by the United Nations
Security Council and General Assembly and the international community as a whole and based
on international law and all relevant United Nations resolutions.

For the purpose of this application for admission, a declaration made pursuant to rule 58
of the Provisional Rules of Procedure of the Security Council and rule 134 of the Rules of
Procedure of the General Assembly is appended to this letter.

| should be grateful if you would transmit this letter of applieati i ‘\_

H.E. Mr. Ban Ki-moon

The Secretary-General of the United Nations
The United Nations

New York



129

Schweizerische Eidgenossenschaft
Cenfédération suisse
Cenfederazione Svizzera
Canfederaziun svizra

Federal Department of Foreign Affairs FDFA

242.512.0 - GEN 1/15

Notification to the Governments of the States parties
to the Geneva Conventions of 12 August 1949 for the Protection of War Victims

ADDITIONAL PROTOCOLS Il AND IlI

Accession of the State of Palestine

On 4 January 2015, the State of Palestine deposited with the Swiss Federal Council its instrument
of accession to the Additional Protocol of 8 June 1977 relating to the protection of victims of non-
international armed conflicts (Protocol Il) and to the Additional Protocol of 8 December 2005
relating to the Adoption of an Additional Distinctive Emblem (Protocol Il1).

Pursuant to Article 23, paragraph 2, of the Protocol Il, it shall enter into force for the State of
Palestine six months after the deposit of this instrument, i.e. on 4 July 2015.

Pursuant to Articles 62, respectively 61, 141 and 157 of the four Conventions, the accession of the
State of Palestine to the Protocol Il took effect on 4 January 2015.

The Swiss Federal Council makes the present notification in its capacity as depositary
(www.eda.admin.ch/depositary) of the Geneva Conventions and Additional Protocols.

Berne, 9 January 2015




130

UNITED NATIONS @ NATIONS UNIES

POSTAL ADDRESS —ADRESSE POSTALE UNITED NATIONS, N.Y. 10017
CABLE ADDRESS——ADRESSE TELEGRAPHIQUE' UNATIONS NEWYORK

Reference: C.N.13.2015. TREATIES-XVIII. 10 (Depositary Notification)

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
ROME. 17 JULY 1998

STATE OF PALESTINE: ACCESSION

The Secretary-General of the United Nations, acting in his capacity as depositary,
communicates the following:

The above action was effected on 2 January 2015.

The Statute will enter into force for the State of Palestine on 1 April 2015 in accordance with
its article 126 (2) which reads as follows:

“For each State ratifying, accepting, approving or acceding to this Statute after the deposit of
the 60th instrument of ratification. acceptance. approval or accession, the Statute shall enter into
force on the first day of the month after the 60th day following the deposit by such State of its
instrument of ratification, acceptance, approval or accession.”

6 January 2015

=L

Attention: Treaty Services of Ministries of Foreign Affairs and of international organizations
concerned. Depositary notifications are issued in electronic format only. Depositary notifications are
made available to the Permanent Missions to the United Nations in the United Nations Treaty
Collection on the Internet at https://treaties.un.org, under "Depositary Notifications (CNs)". In addition,
the Permanent Missions, as well as other interested individuals, can subscribe to receive depositary
notifications by e-mail through the Treaty Section's "Automated Subscription Services", which is also
available at https://treaties.un.org.
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g 7S EIQE Internationale Le Greffier
w International The Registrar
Criminal
Court
E— [} L N [ B IR B B E—
H.E. Mr Mahmoud Abbas
President of the State of Palestine
Ref: 2015/I0R/3496/HvH
Date: 7 January 2015

Excellency,

I hereby confirm receipt, on 1 January 2015, of your 31 December 2014 “Declaration Accepting the
Jurisdiction of the International Criminal Court” which was lodged with me pursuant to article 12(3)
of the Rome Statute, and in which you state that “the Government of the State of Palestine
recognises the jurisdiction of the Court for the purpose of identifying, prosecuting and judging
authors and accomplices of crimes within the jurisdiction of the Court committed in the occupied

Palestinian territory, including East Jerusalem, since 13 June 2014.”

Pursuant to Rule 44(2) of the Rules of Procedure and Evidence, a declaration under article 12(3) of
the Rome Statute has the effect of the acceptance of jurisdiction with respect to the crimes referred to
in article 5 of the Statute of relevance to the situation, as well as the application of the provisions of

Part 9 of the Statute and any rules thereunder concerning to States Parties.

I hereby accept the declaration and I have transmitted it to the Prosecutor for her consideration. This

acceptance is without prejudice to any prosecutorial or judicial determinations on this matter.

Please agcept, Excellency, the assurances of my highest consideration.

erman von Hebel

Maanweg 174, 2516 AB The Hague, The Netherlands —- Maanweg 174, 2516 AB La Haye, Pays-Bas | www.icc-cpi.int
Telephone — Téléphone +31(0)70 515 85 15 / Facsimile ~ Télécopie +31(0)70 515 85 55
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United Nations ¥8% Nations Unies
INTEROFFICE MEMORANDUM MEMORANDUM INTERIEUR
to: Please see attached distribution list pate: 21 December 2012

IRENCE:
rrom: Patricia O’Brien i
oz: Under-Secretary-General for Legal Atfairs
The Legal Counsel

sumsect: Issugs related to General Assembly resolution 67/19 on the status of Palestine in the
onszr: United Nations

Please be advised that this memorandum is for internal use only and is not for distribution to

Member States or the media.
Introduction

1, Prior to the adoption of resolution 67/19, Palestine was treated as an entity for

United Nations purposes. Palestine wes not identified as a State or a country nor could its

[ authorities be identified as a government. Pursuant to resolution 43/177 of 15 December 1998,
the designation “Palestine” was used in place of the designation “Palestinian Liberation
Organization” in the United Nations,

2. Qn 29 November 2012, the General Assembly passed resolution 67/19. Pursuant to
operative paragraph 2 of that resolution, the General Assembly decided to;

“...accord to Palestine non-member observer State status in the United Nations,
without prejudice to the acquired rights, privileges and role of the Palestine Liberation
Organization in the United Nations as the representative of the Palestinian people, in
accordance with the relevant resolutions and practice”.

Now that Palestine has been accorded the status of a non-Member observer State by the General
Assembly, this change in status will need to be reflected in the way that the United Nations deals
with Palestine.

‘We have identified the following issues to be addressed in this regard,
(i) Terminology

3. For United Nations purposes, Palestine may now generally be referred to as a State or
country; and its authorities may generally be identified as the Government of Palestine.

4, The precise name to be used when referring to Palestine and the formal titles to be used
for its government officials should be determined by Palestine itself. Accordingly, it would be
up to Palestine to identify the following:
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& Whatis the formal (“long form”) name of Palestine and its “short form" name
for the purposes of the United Nations;

b.  Whois the “Government” of Palestine, aud in particular, who are the Head of
State, Head of Government and Minister of Foreign Affairs and what are their exact
titles,

5, On 12 December 2012, Palestine informed the Secretary-General that the designation
“State of Palestine” should be used in all official documents and for its nameplate in all United
Nations meetings. It further informed the Secretary-General that the Head of State is His
Excellency, Mr. Mahmoud Abbas, President of the State of Palestine and that other changes to
the composition of the Government of the State of Palestine would be communicated in due
course.

6. As noted above, in resolution 43/177 of 15 December 1988, the General Assembly
decided that the designation “Palestine” should be used in place of the designation “Palestine
Libcration Organization” in the United Nations system, without prejudice to the observer status
and functions of the Palestine Liberation Organization within the United Nations System.
Resolution 43/177 is not an impediment for Palestine to change its name to “State of Palestine”
because as general rule, States are free to choose their own narmes in the United Nations,
Moreover, in resolution 43/177 the designation by the Assembly was in relation to the
representatives of Palestine as an observer entity.

7 Accordingly, per its request, Palestine should be referred to as “State of Palestine” in alt
official documents of the United Nations and on nameplates to be used in all United Nations
meetings and Mr. Abbas should be addressed as the President of the State of Palestine. With
respect to Mr. Abbas, it should be noted that in some cases, depending on the context, it may
still be appropriate to refer to him as “Chairman of the Executive Committee of the Palestinian
Liberation Organization and President of the Palestinian Authority”. In the same vein, in
some cases, depending on the context, it may be appropriate to refer to the Palestinian
Liberation Organization or the Pelestinian Authority. When referring to Palestine in its
capacity as an observer State to the United Nations, it may also be appropriate to refer (o it as
the “Observer State of Palestine to the United Nations” or the “Permanent Observer Mission of
the State of Palestine”.

8. This does not preclude the use of the term “Occupied Palestinian Territory, including
East Jerusalem” since the General Assembly, after the adoption of resolution 67/1 9, hag
continued to use the term “Occupied Palestinian Territory, including East Jerusalem” to refer as
a whole to the geographical area of the Palestinian territory occupied by Israel since 1967, The
Secretariat should be guided by this practice and should not create its own new terminology,
such as “Occupied State of Palestine” or “Occupied Palestinian State”, Should the General
Assembly use other terminology to refer to the geographical area of the State of Palestine, then
the Secretariat will be guided by this. However, follewing resolution 67/19, there is no legal
impediment to using the designation “Palestine” to refer to the geographical area of the
Palestinian territory,

PAQE 2



